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Judiciary

JCB Chief Massa Testified in Luzerne Probe
BY LEO STRUPCZEWSKI  
AND HANK GREZLAK
Of the Law Weekly
leo.strupczewski@incisivemedia.com

The chief counsel for the state 
Judicial Conduct Board testified 
before a federal grand jury related 

to the Luzerne County judicial corrup-
tion probe, according to a court filing 
made Sept. 10.

Though the filing did not detail what 
Joseph A. Massa Jr., the board’s chief 
counsel, testified about, it did acknowl-
edge that the board twice investigated 
former Luzerne County Judge Michael T. 
Conahan after receiving complaints filed 
against him in 2006.

According to the filing, those com-
plaints were made separately in the fall 
of 2006. One focused on allegations of 
nepotism, the filing said, and the other, 
received by the board Sept. 28, 2006, 
dealt with charges of case-fixing and 

Torts

A Choice of Restatements
BY PETER HALL
Of the Law Weekly
peter.hall@incisivemedia.com

ANALYSIS

The state Supreme Court's dismissal 
of an appeal in which it was poised 
to determine whether sections of 

the Third Restatement of Torts fit into 
Pennsylvania products liability law has 
spawned disagreement between federal 
trial judges on whether a 3rd U.S. Circuit 
Court of Appeals decision predicting the 
outcome is still valid.

Products liability experts say the con-
flict between opinions issued in two 
diversity jurisdiction cases in the U.S. 
District Court for the Eastern District of 
Pennsylvania marks the beginning of a 
period of uncertainty regarding the state 
of the law in similar cases.

"The two opposing opinions certainly high-
light the confusion within the 3rd Circuit," 
said John A. Lord, of Saltz Mongeluzzi 
Barrett & Bendesky, who represented the 
plaintiff in one of the cases.

Charles L. Becker, at Kline & Specter 

in Philadelphia, said federal courts ap-
plying substantive Pennsylvania law in 
products liability cases will be able to 
chose between the strict liability and 
negligence concepts provided in Sections 
1 and 2 of the Third Restatement of Torts 
or the intended user doctrine in Section 
402A of the Second Restatement of Torts 
until either the 3rd Circuit or the state 
Supreme Court provide clarification. 
Becker noted that the Eastern District 
cases at issue are a long way from being 
ripe for appeal.

"There doesn't appear to be any im-
mediate prospect for these issues to be 
resolved by the Pennsylvania Supreme 
Court, so we're all going to have to live 
with this," he said.

In its decision earlier this year, the 3rd 
Circuit concluded in Berrier v. Simplicity 
Manufacturing, 563 F.3d 38, 55 (3d Cir. 
2009), that the Second Restatement's 
failure to incorporate negligence con-
cepts makes it "difficult (if not impos-
sible) in practice to determine if a 
product is safe for its intended use by an 
intended user without any consideration 

of forseeability."
Berrier involved a products liability 

claim by the parents of a child injured 
when her grandfather inadvertently re-
versed a riding lawnmower over the 
girl's legs. The defendant argued and 
the district court agreed that under the 
Second Restatement, Pennsylvania strict 
products liability law does not permit re-
covery for injuries to anyone other than 
the intended user.

The court vacated a summary judg-
ment by the district court, holding that 
a concurring opinion by state Supreme 
Court Justice Thomas G. Saylor in Phillips 
v. Cricket Lighters, 841 A.2d 1000 (Pa. 
2003), foreshadowed Pennsylvania's 
adoption of Sections 1 and 2 of the 
Third Restatement's definition of a strict 
products liability cause of action.

The state Supreme Court appeared 
ready to answer the 3rd Circuit's predic-
tion before it dismissed as improvidently 
granted the appeal in Bugosh v. I.U. 
North America, PICS Case No. 09-1010 
(Pa. June 17, 2009) Saylor, J., dissenting 
statement (40 pages). In Bugosh, a jury 

awarded a verdict in favor of the plain-
tiff's decedent who died as a result of 
malignant mesothelioma. The Supreme 
Court granted allocatur to consider 
whether the trial court had correctly ap-
plied the Second Restatement of Torts 
rather than the Third Restatement to 
assess the defendant's liability as a 
supplier rather than a manufacturer of 
asbestos products.

The court issued a one-page order 
without explaining its reasoning, but 
during oral arguments Justice Max Baer 
indicated he was unconvinced the case 
was the appropriate vehicle for deter-
mining the issue because it appeared 
the outcome would not be affected if 
the trial court had applied the Third 
Restatement.

In an unusual move, Saylor issued a 
39-page dissenting statement express-
ing concern about conflict between the 
state's strict liability doctrine and the 
current landscape of products liability 
law, in which Chief Justice Ronald D. 

Federal courts confused by status of strict products liability doctrine, experts say
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BY GINA PASSARELLA
Of the Legal Staff

The bleak legal market cast a shadow over 
the summer associate experience this year, 
but that didn’t stop the associates from giv-
ing high marks to their �rms when it came 
to the quality of work, feedback and other 
key indicators.

That was particularly true across 
Pennsylvania, where Keystone State �rms 
had a strong showing among the top 50 
�rms of the latest edition of Legal af-
�liate The American Lawyer’s Summer 
Associates Survey. According to a re-
port in the magazine’s Student Edition, 
summer associates were open in their 

responses that it was 
a dif�cult year to be 
a law school student 
looking for work. 
But they were appre-
ciative of the weeks 
they got to spend at 
local law �rms.

Leading the chart 
nationally was 
Cozen O’Connor, 

which moved up from second place in 
2008 to �rst place this year with an aver-
age score of 4.993 out of 5 from its 18 
summer associates. All of the 124 �rms 
that were ranked this year received a score 
of 4 or more, but several saw large moves 

up or down the chart within that narrow 
range.

There are four main reasons that contrib-
uted to the �rm’s steady rise up the survey 
over the past few years, said Thomas A. 
“Tad” Decker, Cozen O’Connor’s presi-
dent: The �rm gives formal evaluations 
twice a summer and each student is as-
signed a writing mentor who reads ev-
erything that student writes throughout 
the summer; every student was told they 
would have a job offer at the end of the 
summer if they earned it; they get serious 
assignments for senior attorneys and real 
clients; and they are treated like actual 
associates and invited to regular meetings 

Summers continues on  2

BY SHANNON P. DUFFY
U.S. Courthouse Correspondent

Finding that a police of�cer’s instruc-
tion to a driver to shut off his engine 
had effectively converted a consensual 

citizen encounter into a “seizure,” a federal 
judge has suppressed all evidence obtained in 
a subsequent search of the car.

The practical effect of U.S. District Judge 
Berle M. Schiller’s ruling in United States 
v. Hicks is to force the government either 
to drop felon-in-possession-of-a-gun charges 
against both defendants or take an immediate 
appeal.

Assistant U.S. Attorney Robert Zauzmer, 
who oversees appeals, said the government 
is “studying its options” and that no decision 
has yet been made about whether to appeal.

The ruling is a victory for Assistant 
Federal Defenders Benjamin Bratt Cooper 
and Michael D. Raffaele, who argued that 
Reading Police Of�cer Kevin T. Haser did 
not have any “reasonable suspicion” to jus-
tify his decision to park his squad car in a 
way that blocked a car from exiting its park-
ing space and then instructed the driver to 
turn off the ignition.

The of�cer’s conduct, the defense lawyers 
argued, amounted to initiating an “inves-
tigative detention” of the driver, Damian 
Hicks, and two passengers, Quinten Lee and 
Alexander Smith.

Such a suspicionless detention, they 

argued, rendered the later warrantless search 
of the car invalid and called for the suppres-
sion of two guns — one found under the 
driver’s seat and connected to Hicks, the 
other found on the back seat and connected 
to Smith.

But Assistant U.S. 
Attorney Joseph A. 
LaBar argued that the 
defense lawyers were 
wrong, and that the 
search of the car was 
a valid search incident 
to Smith’s arrest for 
suspected marijuana 
possession and Lee’s 
arrest on a scof�aw 
warrant.

LaBar argued that 
the search was justi-
�ed under two U.S. 
Supreme Court de-
cisions — the 1981 
decision in New York 
v. Belton that allowed 
searches of cars pur-
suant to the arrest of 
any passenger, and 
the 1983 decision in 
Michigan v. Long, which authorized such 
searches in the interest of of�cer safety.

Now Schiller has sided with the defense 
lawyers and declared that the evidence 
must be suppressed because the defendants 

were “seized” for Fourth Amendment pur-
poses before the of�cer had any reasonable 
suspicion.

“Because defendants were seized when 
Of�cer Haser blocked their vehicle with 

his patrol car and 
told them to shut off 
the engine of the car 
without reasonable 
suspicion or probable 
cause to do so, all 
evidence obtained in 
connection with the 
stop must be sup-
pressed as fruit of 
the poisonous tree,” 
Schiller wrote.

But Schiller also 
refused to go as far 
as the defense had 
urged.

At oral argument, 
Schiller noted, the 
defense lawyers ar-
gued that their clients 
were seized when a 
uniformed officer 
approached the car, 
shone a spotlight into 

the car, had the driver roll down the window 
and began asking questions.

Schiller disagreed, saying, “a uniformed 
police of�cer, who would be expected to 
carry a gun, may approach a legally parked 

vehicle and ask the occupants questions with-
out implicating the Fourth Amendment.”

Such a “consensual citizen encounter,” 
Schiller said, “includes posing questions and 
requesting identi�cation.”

When analyzing Fourth Amendment argu-
ments, Schiller said, courts must consider the 
“totality of the circumstances.”

In determining the answer to the �rst 
critical question — precisely when the de-
fendants were “seized” — Schiller concluded 
it occurred when the of�cer, whose vehicle 
was blocking the car from leaving, instructed 
Hicks to shut off the car engine and Hicks 
complied.

“At that point in time, defendants were 
faced with a uniformed of�cer with a hol-
stered weapon who had asked the driver to 
roll down the window and also instructed the 
driver to shut off the engine,” Schiller wrote.

In such circumstances, Schiller said, “a 
reasonable person ... would not feel free to 
ignore the police of�cer and go about his or 
her business.”

Turning to the second critical question 
— whether the of�cer had a reasonable 
suspicion at the time the seizure occurred — 
Schiller concluded he did not.

The of�cer’s initial approach was prompted 
by a citizen’s complaint of a vehicle that was 
parked for more than an hour with its engine 
on.

But Schiller found that when the of�cer 

Order to Shut Off Car Engine Effects ‘Seizure,’ Judge Rules

Police Stop continues on  2

P H I L A D E L P H I A ,  F R I D A Y ,  O C T O B E R  2 ,  2 0 0 9  

PAGE 5: EDITORIAL BOARD

T H E  O L D E S T  L A W  J O U R N A L  I N  T H E  U N I T E D  S T A T E S  1 8 4 3 - 2 0 0 9

Pa. Firms Make Strong Showing in Summer Satisfaction Survey

In determining precisely 
when the defendants were 
‘seized,’ Judge Berle M. 

Schiller concluded it  
occurred when the officer, 

whose vehicle was blocking 
the car from leaving,  

instructed Damian Hicks 
to shut off the car engine 

and Hicks complied.
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